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▪ 1 January 2020: Human Rights Act 2019 (QLD) entered into force 

▪ 29 January 2020: Qld’s Minister for Health & Minister for Ambulance Services made an order declaring a 
Public Health Emergency due to COVID-19 under the Public Health Act 2005 (QLD)

▪ Qld’s Public Health Emergency has been extended to respond to COVID-19 and ends on 31 December 
2020. Further Public Health Emergency declarations may be made for further periods of 90 days if the public 
health risk continues

▪ A Public Health Emergency declaration gives the Qld Chief Health Officer broad (& new) powers to assist in 
combatting the COVID-19 outbreak in the community by:

• restricting people’s movement;

• preventing people from entering certain premises;

• requiring people to stay at certain premises;

• requiring certain premises to open, close or limit access;

• restricting contact between people; and

• providing any other directions the Queensland Chief Health Officer thinks are necessary to protect public 
health.

Assumed Knowledge 
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https://www.legislation.qld.gov.au/view/pdf/inforce/current/act-2005-048
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➢ The views expressed in this presentation are my own & should not be viewed as legal advice 

➢ Focus = Queensland

• Intersection with Federal law 

• Intersection with international law 

➢ Mental health 

• “right to the enjoyment of the highest attainable standard of physical and mental health” (right to 

health)

Caveats 
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1. Significance of section 37 Human Rights Act 2019 (Qld) in the COVID-19 era 

2. Parliamentary Inquiry into Qld Government response to COVID-19 (Interim report, Sep 2020)

3. Section 37(1) “right to access health services without discrimination” - Non-discriminatory access to 

health care & other socio-economic services during PH emergencies and/or on account of a COVID-19 

diagnosis (real or imputed)

Presentation Content
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Public Health Legal (socio-legal)

Approach Approach

Cultural Approach Rights-based 

Approach

Multidisciplinary                                          Inter-professional
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law & principles 
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1. Section 37 Human Rights Act (2019) (Qld)

Key points 
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section 37 Human Rights Act 2019 (Qld) [HRAQ] 
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Interpreting Section 37 - Right to access health services 
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Explanatory Note (page 28)

“This clause [Clause 37] is modelled on article 12 of the ICESCR. This clause provides certain rights in 

relation to health services and is not intended to encompass rights in relation to underlying 

determinants of health, such as food and water, social security, housing and environmental 

factors” 

➢ Right to Education (section 36)

➢ Cultural Rights (sections 27 & 28) 

➢ Property Rights (section 24)

➢ Right to Life (section 16)

Human Rights Bill 2018 – Explanatory Notes (EN)
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A “limited” right? A public health reading of the Act suggests 
not…
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Examples of Australian healthcare service charters that promote human rights 

Human rights law vs human rights policy & principles
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Forman et al (2019) Global health, human rights, and the law. 
The Lancet 394:1987
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Royal Commission into Violence, Abuse, Neglect & 

Exploitation of People with Disability 

Report publication date: 20 October 2020 

https://disability.royalcommission.gov.au

Necessity of truth-telling 
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Chelsea J Bond, Lisa J Whop, David Singh & 

Helena Kajlich (2020)

Medical Journal of Australia 213 (6):248-250

Published online: 17 August 2020

Necessity of truth-telling 
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Report of the Chief Health Officer (Qld Health), 

2020 

https://www.health.qld.gov.au

Qld Ombudsman Report, August 2020 

https://www.oho.qld.gov.au

Necessity of truth-telling 
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Necessity of truth-telling & rights-based approaches 
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Brolan CE, Durham J (2013) Building Queensland’s human capital: the case for health advocacy. Medical 

Journal of Australia 199(9): 574 

Necessity of truth-telling & rights-based approaches
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A one off event? 
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Brolan CE et al (2011) Borderline health: Complexities of the Torres Strait Treaty. Medical Journal of 

Australia 195(9):503-505.
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Scales of Justice 
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2. Parliamentary Inquiry in Qld Government 

response to COVID-19

Key points 
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What do we know about COVID-19 rights concerns? 
Parliamentary Inquiry
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What do we know about COVID-19 rights concerns from the 
Parliamentary Inquiry interim report? (*applying RTH lens)
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❑ 6 recommendations (rights-based?) 

❑ Acknowledgement - Balancing rights and interests

❑ Impacts of COVID-19 & impacts of Public Health Directions and human rights

• Mental health

• Domestic & family violence 

• Queensland Health Ombudsman 

• People with disability

• People living in closed environments i.e. prisons, youth detention centres 

• Aboriginal and Torres Strait Islander peoples

- QAIHC raised concerns about the transparency of Aboriginal & Torres Strait Islander testing & 

screening data, need for disaggregated data 

• Older Queenslanders

• Individuals in mandatory quarantine 
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What do we know about COVID-19 rights concerns from the 
Parliamentary Inquiry interim report? (*applying RTH lens)
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❑ Impacts of COVID-19 & impacts of Public Health Directions and human rights

• Preventative healthcare, palliative care 

• Equitable access to testing 

- PHAA - ‘Government should ensure that everyone in Australia, including asylum seekers, refugees, 

those on bridging visas, & temporary visa holders including migrant workers & international 

students, has access to testing and related treatment through the provision of access to Medicare’

• Public health messaging 

• Access to telehealth services 

• Access to medicines 
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Stigma and discrimination 
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Stigma and discrimination, pp.84-85 
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3. Non-discriminatory access to health care & 

other socio-economic services during PH 

emergencies and/or on account of a COVID-

19 diagnosis 

Key points 
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“Health care rationing” 
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Section 7 – Discrimination on the basis of certain attributes prohibited 

The Act prohibits discrimination on the basis of the following attributes—

(a) sex; 

(b) relationship status; 

(c) pregnancy; 

(d) parental status; 

(e) breastfeeding; 

(f) age; 

(g) race; 

(h) impairment; 

(i) religious belief or religious activity; 

(j) political belief or activity; 

(k) trade union activity; 

(l) lawful sexual activity; 

(m) gender identity; 

(n) sexuality; 

(o) family responsibilities; 

(p) association with, or relation to, a person identified on the basis of any of the above attributes.

Provisions of relevance in the Anti-Discrimination Act 1991 
(Qld) 
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According to the Dictionary (Schedule 1), “impairment”, in relation to a person, can mean one of eight things:

(a) the total or partial loss of the person’s bodily functions, including the loss of a part of the person’s body; 
or

(b) the malfunction, malformation or disfigurement of a part of the person’s body; or

(c) a condition or malfunction that results in the person learning more slowly than a person without the 
condition or malfunction; or

(d) a condition, illness or disease that impairs a person’s thought processes, perception of reality, emotions or 
judgment or that results in disturbed behaviour; or

(e) the presence in the body of organisms capable of causing illness or disease; [e.g. HIV] or

(f) reliance on a guide, hearing or assistance dog, wheelchair or other remedial device; whether or not arising 
from an illness, disease or injury or from a condition subsisting at birth, and includes an impairment that—

(g) presently exists; or

(h) previously existed but no longer exists.

Provisions of relevance in the Anti-Discrimination Act 1991
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Brolan et al (2011) 
Australian Journal Human Rights:
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https://theconversation.com/queenslands-coronavirus-controversy-past-pandemics-show-us-public-shaming-could-harm-public-health-143699
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Thank you
Dr Claire E Brolan| UQ Development Research Fellow 
Centre for Policy Futures  c.brolan@uq.edu.au 

*Nothing in this presentation is to be reused or republished without 
appropriate Acknowledgement of UQ. 
c.brolan@uq.edu.au
c.brolan@uq.edu.au
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